


Town of Arlington 
Select Board 


Meeting Agenda 
May 19, 2021 


7:00 PM 
Conducted by Remote Participation 


Al: Executive Order on Remote Participation 


TRAFFIC RULES & ORDERS / OTHER BUSINESS 





2. For Approval: LGBTQIA+ Rainbow Commission Requests 


a) Pride Proclamation 
b) Crosswalk Painting 
Andy Rubinson and Lisa Krinsky, Rainbow Commission Co-Chairs 


3. Discussion & Vote: Select Board Designee to Youth and Young Adult Study Committee 
Stephen W. DeCourcey, Chair 


4. For Approval: Closing on 1207 Massachusetts Avenue Real Estate: Authorization and 
Memorandum of Understanding for Public Space 


Douglas W. Heim, Town Counsel 


NEW BUSINESS 





Next Scheduled Meeting of Select Board Wednesday, May 26, 2021 


During Town Meeting starting April 26, 2021 the Select Board will be in session from 8:00 p.m. 
until 11:00 p.m. 


You are invited to a Zoom webinar. 

When: May 19, 2021 07:00 PM Eastern Time (US and Canada) 

Topic: Select Board Meeting 

Register in advance for this webinar: 

https://town-arlington-ma-us.zoom.us/webinar/register/W N_2-0o7DEBIQ4GJZgJwY 2rR5A 
After registering, you will receive a confirmation email containing information about joining the 
webinar. 


*Notice to the Public on meeting privacy* In the interests of preventing abuse of videoconferencing 
technology (i.e. Zoom Bombing) all participants, including members of the public, wishing to engage 
via the Zoom App must register for each meeting and will notice multi-step authentication protocols. 
Please allow additional time to join the meeting. Further, members of the public who wish to participate 
without providing their name may still do so by telephone dial-in information provided above. 


Documents regarding agenda items will be made available via Novus Agenda and the Town's Website. 


https://www.mass. gow/doc/open-meeting-law-order-march-12-2020/download 





Town of Arlington, Massachusetts 





Executive Order on Remote Participation 


ATTACHMENTS: 
Type File Name Description 
D pene Executive_Order_on_Remote_Participation.pdf Executive Order on Remote Participation 





Material 


OFFICE OF THE GOVERNOR 
COMMONWEALTH OF MASSACHUSETTS 
State House * Boston, MA 02133 
(617) 725-4000 





CHARLES D. BAKER KARYN E. POLITO 
GOVERNOR LIEUTENANT GOVERNOR 


ORDER SUSPENDING CERTAIN PROVISIONS 
OF THE OPEN MEETING LAW, G. L, ¢, 30A, § 20 | 


WHEREAS, on March 10, 2020, f, Charles D. Baker, Governor of the Commonwealth 
of Massachusetts, acting pursuant to the powers provided by Chapter 639 of the Acts of 1950 
and Section 2A of Chapter 17 of the General Laws, declared that there now exists in the 
Commonwealth of Massachusetts a state of emergency due to the outbreak of the 2019 novel 
Coronavirus (“COVID-19”); and 


WHEREAS, many important functions of State and Local Government are executed by - 
“public bodies,” as that term is defined in G. L. c. 30A, § 18, in meetings that are open to the 
public, consistent with the requirements of law and sound public policy and in order to ensure 
active public engagement with, contribution to, and oversight of the functions of government; . 
and. 


WHEREAS, both the Federal Centers for Disease Control and. Prevention (“CDC”) and 
the Massachusetts Department of Public Health (“DPH”) have advised residents to take extra 
measutes to put distance between themselves and other people to further reduce the risk of being 
exposed to COVID-19, Additionally, the CDC and DPH have advised high-risk individuals, 
including people over the age of 60, anyone with underlying health conditions or a weakened 
immune system, and pregnant women, to avoid large gatherings. 


WHEREAS, sections 7, 8, and 8A of Chapter 639 of the Acts of 1950 authorize the 
Governor, during the effective period of a declared emergency, to exercise authority over public 
assemblages as necessary fo protect the health and safety of persons; and 


WHEREAS, low-cost telephone, social media, and other internet-based technologies are 
cutrently available that will permit the convening of a public body through virtual means and 1g 
allow real-time public access to the activities of the public body; and 





ee ne 


WHEREAS section 20 of chapter 30A and implementing regulations issued by the 
Attorney General currently authorize remote participation by members of a public body, subiewt 
to certain limitations; 


PARA ee BONS PIERO Ln aT ORE ETE CTE LEED 





fA Primm or Reevctep Parner 


NOW THEREFORE, I hereby order the following: 


(1) A public body, as defined in section 18 of chapter 30A of the General Laws, is 
hereby relieved from the requirement of section 20 of chapter 30A that it conduct its meetings in 
a public place that is open and physically accessible to the public, provided that the public body 
makes provision to ensure public access to the deliberations of the public body for interested 
members of the public through adequate, alternative means. 


Adequate, alternative means of public access shall mean measures that provide 
transparency and permit timely and effective public access to the deliberations of the public 
body. Such means may include, without limitation, providing public access through telephone, 
internet, or satellite enabled audio or video conferencing or any other technology that enables the 
‘public to clearly follow the proceedings of the public body while those activities are occurring. 
Where allowance for active, real-time participation by members of the public is a specific 
requirement of a general or special law or regulation, or a local ordinance or by-law, pursuant to 
which the proceeding is conducted, any alternative means of public access must provide for such 
participation. 


A municipal public body that for reasons of economic hardship and despite best efforts is 
unable to provide alternative means of public access that will enable the public to follow the 
proceedings of the municipal public body as those activities are occurring in real time may 
instead post on its municipal website a full and complete transcript, recording, or other 
comprehensive record of the proceedings as soon as practicable upon conclusion of the 
proceedings. This paragraph shall not apply to proceedings that are conducted pursuant to a 
general or special law or regulation, or a local ordinance or by-law, that requires allowance for 
active participation by members of the public. 


A public body must offer its selected alternative means of access to its proceedings 
without subscription, toll, or similar charge to the public. 

(2) Public bodies are hereby authorized to allow remote participation by all members in 
any meeting of the public body. The requirement that a quorum of the body and the chair be 
physically present at a specified meeting location, as provided in G. L. c. 30A, § 20(d) and i in 
940 CMR 29,10(4)(b), is hereby suspended. 


(3) A public body that elects to conduct its proceedings under the relief provided in 
sections (1) or (2) above shall ensure that any party entitled or required to appear before it shall 
be able to do so through remote means, as if the party were a member of the public body and 
participating remotely as provided in section (2). 


(4) All other provisions of sections 18 to 25 of chapter 30A and the Attorney General’s 
implementing regulations shall otherwise remain unchanged and fully applicable to the activities 
of public bodies. 


This Order is effective immediately and shall remain in effect until rescinded or until the 
State of Emergency is terminated, whichever happens first. 
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Town of Arlington, Massachusetts 





For Approval: LGBTQIA+ Rainbow Commission Requests 


Summary: 
a) Pride Proclamation 
b) Crosswalk Painting 


Andy Rubinson and Lisa Krinsky, Rainbow Commission Co-Chairs 
ATTACHMENTS: 
Type File Name 


Description 
D Reference Pride_Proco.pdf 2021 Pride Proclamation 
Material 
Reference SelectBoard_Request_- 
| : 
Material 


_ 2021 Rainbow_Crosswalks_.docx.pdf Grosewallk Reques: 


OFFICE OF THE SELECT BOARD 


STEPHEN W. DECOURCEY, CHAIR 
DIANE M. MAHON, VICE CHAIR 
JOHN V. HURD 

LENARD T. DIGGINS 

ERIC D. HELMUTH 


730 MASSACHUSETTS AVENUE 
TELEPHONE 

781-316-3020 

781-316-3029 FAX 





TOWN OF ARLINGTON 
MASSACHUSETTS 02476-4908 


PROCLAMATION 


WHEREAS: the month of June is recognized nationally as LGBTQIA+ Pride Month to commemorate the 
uprising by transgender and other LGBTQIA+ people against on-going harassment and abuse by New York 
City police at the Stonewall Inn in 1969 which marked the beginning of the modern LGBTQIA+ rights 
movement; and 


WHEREAS: WHEREAS: that uprising was one of many acts of resistance to the enforcement of unjust laws 
and the local-, state-, and federally-sanctioned harassment and abuse of LGBTQIA+ people, transgender and 

gender diverse people, Black people, Hispanic/Latino people, Asian people, Indigenous people, women, and 

antiwar and pro-Democracy activists; and 


WHEREAS: political demonstrations, legislative advocacy, and social change efforts to create a more just and 
fair world by all of these marginalized groups defined the second half of the 1960s; and 


WHEREAS: that work continues today by people of all races, ethnicities, genders, abilities, ages, and sexual 
orientations, including and especially local chapters of Black Lives Matter, Trans Resistance MA, and the 
Massachusetts Center for Native American Awareness; and 


WHEREAS: deeply meaningful acts by residents of Arlington have contributed to efforts to create a world in 
which everyone’s humanity and dignity is recognized and honored, and these acts include the unanimous 
passage by Town Meeting of Article 18 on May 2, 2016 adding gender identity and expression to the town of 
Arlington’s non-discrimination provisions; and collecting data about Arlington residents’ sexual orientation and 
gender identity in the latest Envision Arlington survey in the same way that other demographic data related to 
race and ethnicity are collected; and 


WHEREAS: Town Meeting created the LGBTQIA+ Rainbow Commission in 2017 to promote LGBTQIA+- 
affirming policies for all residents of the town of Arlington; and 


WHEREAS: the town of Arlington was one of only 10 municipalities in the Commonwealth of Massachusetts 
to earn a spot on the Human Rights Campaign’s 2020 Municipal Equality Index and one of seven in the state to 
earn a perfect score; and 





WHEREAS: the LGBTQIA+ Rainbow Commission is aware that in Massachusetts LGBTQIA+ people of all 
ages are more likely to experiences disparities in health and wellbeing as compared with their straight and 
cisgender peers and that these disparities are even greater among transgender and LGBTQIA+ people of color; 
and 


WHEREAS: students in the town of Arlington who are homeless are disproportionately more likely to be 
LGBTQIA+ and the town of Arlington’s 2019 “Youth Risk Behavior Assessment found that “[s]exual 
minority youth including lesbian, gay, and bisexual high school students in particular are at substantial risk for 
serious health outcomes relative to their peers”; and 


WHEREAS: the LGBTQIA+ community in Arlington is resilient, creative, and innovative, and enjoys strong 
allied partnerships with the town’s Human Rights Commission, Council on Aging, Disability Commission, 
Commission for Arts and Culture, and numerous other groups, residents, and elected officials that support the 
LGBTQIA+ Rainbow Commission’s work to bring greater visibility and empowerment to the LGBTQIA+ 
population through education, advocacy, and collaboration with other Town agencies, schools, and community 
groups; and 


WHEREAS: Celebrating LGBTQIA+ Pride Month, in part, by displaying Rainbow Commission Pride flags in 
Arlington Center and issuing this proclamation are outward representations of the Town’s commitment to full 
inclusion of the LGBTQIA+ community in Arlington’s civic life; and 


WHEREAS: Many LGBTQIA+ Pride Month celebrations and commemorations this year will take place 
virtually and online in the Commonwealth of Massachusetts to adhere to public health physical distancing 
guidance in light of the COVID-19 pandemic, giving even greater importance to outward representations of 
support for the LGBTQIA+ community in Arlington. 


NOW, THEREFORE, BE IT RESOLVED, that we, the Members of the Select Board, reaffirm our support 
for equal protections for LGBTQIA+ residents of Arlington. 


BE IT FURTHER RESOLVED, that we designate June 2021 as LGBTQIA+ Pride Month in Arlington. 




















SELECT BOARD 
OF THE 
TOWN 
OF 
ARLINGTON 
A true record. 
ATTEST: 
By: 


Board Administrator 


Arlington LGBTQIA+ Rainbow Commission Request to Select Board for June Pride Events 


Dear Select Board Chair DeCourcey, 


Over the past few years the Arlington Rainbow Commission has used temporary chalk paint on 
the cross walk in front of Town Hall and turned it into a rainbow colored crosswalk during Pride 
Month (June). We have been grateful for the Select Board’s support and previous approval as 
well as the assistance from the Arlington Police Department to safely decorate the crosswalk 
and avoid any traffic injury. 


Given the construction at Town Hall this year, we are proposing that we move the chalk painted 
rainbow crosswalk to the Mass Ave crosswalks at the intersection of Rte 60/Pleasant Street 
and Mass Ave. as shown below (design will be different, but crosswalks are highlighted): 





The commission is planning a socially distant outdoor Pride event for Sunday June 13th and 
therefore request approval to paint the crosswalks in the evenings the week prior to that date 
(June 9th or 10th weather permitting) as the rainbow fades after a few weeks. 


In collaboration with APD, we have previously painted later in the evening. We'd like to begin at 
8pm when there is less routine traffic - so that there is less disruption to traffic patterns as the 
APD redirects cars to use only 1 lane while the others are painted. 


We have an enthusiastic volunteer group who are ready and willing to paint rainbows across 
the intersections’ crosswalks and we estimate that it will take 3 hours to accomplish this task 
with the assistance of the APD ensuring that traffic is reduced to fewer lanes while we are 
painting. 


We hope you will continue to support this fun and visible effort for all of Arlington (and those 
who drive through) to celebrate LGBTQIA+ Pride with us! 


Andy Rubinson & Lisa Krinsky 
Rainbow Commission Co-Chairs 





Town of Arlington, Massachusetts 





For Approval: Closing on 1207 Massachusetts Avenue Real Estate: Authorization and Memorandum of 
Understanding for Public Space 


Summary: 
Douglas W. Heim, Town Counsel 
ATTACHMENTS: 
Type File Name Description 
D Reference 1207_Massachusetts Ave _P_S_executed.pdf Purchase and Sale 
Material 
D oa MOU_for_Hotel_Lexington_Public_Space.pdf Memorandum of Understanding 


PURCHASE AND SALE AGREEMENT 


This Agreement, made this rane of doK/t2018, by and between the Town of Arlington, a 
municipal corporation with an address of 730 Massachusetts Avenue, Arlington, Middlesex County, 
Massachusetts 02478 (hereinafter "Seller" or “Town”) and DAVPOST1207, LLC (substantially the 
same ownership as “1211 Massachusetts Avenue Realty Trust”), having a business address of 1122 
Massachusetts Avenue, Arlington, MA 02476 (hereinafter "Buyer"). 


WITNESSETH: 
In consideration of the mutual covenants set forth herein, the parties undertake and agree as 
follows, to wit: 


1. Recitals and Purposes. 


1.01 The Town owns the building and land located at 1207 Massachusetts Avenue, 
Aslington, Massachusetts, identified on Arlington Assessor’s Map 57, Block 4, Lot 14 as Parcel 
057.0-0004-0014.0, more particularly described in Plan (the “Plan”), recorded with the Middlesex 
South District Registry of Deeds as Plan No. 19 of Book 121 (the “Premises”), the deed conveying 
the property via tax title to the Town of Arlington (Book No. 5580, Page No. 547) and Notice of 
Disposal (Book No. 5873, Page No. 485), 


1.02 The Town, acting through its Town Manager, upon the direction of the Board of 
Selectmen and with the authorization of the Arlington Town Meeting wishes to sell and Buyer 
wishes to buy the Premises. 


1.03 The Town published ‘a Request For Proposals No. 16-52 for the sale of 1207 
Massachusetts Avenue (the “RFP”). 


1.04 Buyer submitted a Response to RFP 16-52 dated December 21, 2016 (the “Response 
to RFP”), which response was accepted by the Town as the winning proposal. 


1.05 The Town has agreed to sell and Buyer has agreed to purchase the Premises subject 
to the terms and conditions set forth in this Agreement, the RFP and the Response to RFP 
incorporated herein by reference and attached hereto as Exhibits A & B respectively. To the extent 
any terms of this Agreement and the RFP and the Response to RFP are inconsistent or conflict, the 
terms of this Agreement shall govern the enforceability of such provisions unless otherwise 
specifically stated herein. 


1.06 This Agreement shall be construed in a fashion consistent with the purposes set forth 
herein. 


2. Purchase and Sale 


2.01 


Expressly conditioned upon the other terms and conditions of this Agreement, the 


Town hereby agrees to sell and to convey to Buyer at Closing (as defined below), and Buyer agrees 
to purchase and take from Seller all of Seller’s right, title and interest in and to the Premises. 


3. Purchase Price, Deposit and Mode of Payment, 


3.01 


The Purchase Price for the Premises ("Purchase Price") shall be Seven Hundred and 


Fifty Thousand Dollars ($750,000). 


(A) 


(B) 


(©) 


Buyer shall deposit the sum of Seventy-Five Thousand Dollars ($75,000.00) in total 
upon the execution of this Agreement. The deposit shall be held in accordance with the 
Escrow Agreement, attached hereto as Exhibit “C”, to be executed simultaneously 
herewith by the Buyer, Town, and Town Counsel. 


Upon satisfaction or completion of all closing conditions and deliveries, and once the 
Deed is recorded, the Deposit and any accrued interest shall be credited to the Purchase 
Price and disbursed by the Escrow Agent to the Town 


In the event of breach or default by Buyer, not cured in accordance with the terms 
hereof, the Deposit and any accrued interest shall be paid to Seller as complete 
liquidated damages arising from Buyer's breach, and this contract shall be deemed 
terminated and the obligations of the parties to one another hereunder shall cease 
forthwith. This shall be the Seller’s sole and exclusive remedy both at law and in 


equity. 


3.02 The Purchase Price shall be payable at Closing as follows: 


(A) 
(B) 


by application of the Deposit; and 


the balance of the Purchase Price, by bank or certified check or by wire. 


4, Plans, Special Permit Application & Submissions for ARB Approval 


4.01 


The Buyer, at its expense shall prepare the plans, the special permit application, and 


all other required submittals for review and approval of the Arlington Redevelopment Board 
(“ARB”) for the mixed-use development of the Premises (in conjunction with the adjoin parcel 


applications for the Inspectiofial Services Division, except that the Town shall waive the filing fees 


owned by grantee located oh Se Massachusetts Ave), as well as all requisite building permit 


associated with any such special permit application and building permits for the Premises. This 
paragraph shall survive the delivery of the deed. 





4.02 An approval of a Special Permit for mixed-use development, including with any 
conditions deemed appropriate by the ARB and acceptable to the Buyer after the appeals period has 
concluded, shall constitute “Final Governmental Approval” for development of the Premises. 
Building Permits from the Inspectional Services Division shall not be required to constitute Final 
Governmental Approval. The Buyer shall use its best efforts to obtain all necessary approvals, as 
soon as reasonably practicable. It is agreed that time is of the essence of all provisions of this 
Agreement. 


4.03 If Final Governmental-Approval has not been obtained within one year of the date of 
submission of Buyer’s application for a Mixed-Use Special Permit, either party shall have the option 
to terminate this Agreement in writing. Further, in the event the conditions imposed by the ARB in 
any approval are unacceptable to Buyer, Buyer shall be entitled to terminate this Agreement with 
notice to Seller. If either party elects to terminate this Agreement, the Deposit with accrued interest 
shall be returned to Buyer and neither party shall have any further liability under this Agreement. 


4.04. After the Closing, the Seller herein agrees on behalf of the Town, that the Buyer 
shall be entitled to demolish the existing building on the. Premises without the need for further 
hearing, subject to the Town’s ordinary safety protocols and permits for demolition. This 
provision shall survive delivery of the deed. . 


5. Closing and Obligations of the Parties. 


5.01 Closing shall be conducted within thirty (0) days of Buyer’s receipt of Final 
Governmental Approval for development of the premises. 


5.02 The deed for the Premises and all other instruments, documents and items required to 
be delivered in this Agreement are to be delivered and the consideration paid at the Office of the 
buyer’s lender at Closing. The Closing shall be held at the offices of counsel for buyer’s lender, 
which shall be in the Greater Boston Error. 


5.03 At Closing, the Town shall convey the Premises to Buyer by deed reasonably 
acceptable to Buyer free from encumbrances except: 


(A) Applicable provisions of existing building regulations and the Arlington Zoning 
Bylaws; 


(B) Such taxes for the then current year as are not due and payable on the date of the 
delivery of such deed; 


(C) Any liens for municipal betterments assessed after the date of this Agreement; and 


(D) Any other Easements, restrictions and reservations of record, (except as otherwise 
provided in Sections 5,02 and 8.01 hereof). 


5.04 The deed from the Town to the Buyer shall contain a 40-year deed restriction that 
restricts the use of the Premises to those mixed-uses as allowed by the Arlington Zoning Bylaws, 
substantially in the form contained in the Quitclaim Deed attached hereto as Exhibit D. 


5.03. The Town shall also deliver at Closing such other documents and certificates: (a) as 
are required by this Agreement, or (b) as may reasonably be required by Buyer's counsel, title 
insurance company or financing bank to transfer title to the Premises in accordance with this 
- Agreement, so long as such documents and certificates are reasonably acceptable to the Town. 


5.05 At Closing, Buyer shall pay the Purchase Price required by Article 3 above. 


6. Occupancy and Condition of Premises. | 


Buyer shall be entitled to occupancy on the date of Closing, free of all rights of use or possession by 
Town or by third parties. Seller shall deliver the Premises free of all tenants and personal property. 
Except as specifically provided otherwise herein, Buyer shall accept the Premises on a strictly “as-is” 
basis at Closing, without any warranty or obligation whatsoever on the part of Town as to the 
condition of the Premises. ; 


_7. Access to Premises. 


From the date hereof to the date of the Closing, Buyer and its representatives shall be permitted 
access to the Premises upon prior written notice to Seller or Seller’s agents for the purpose of 
inspecting the Premises. Any such access shall be in the presence of Seller or Seller’s agents, unless 
otherwise permitted by Seller. In the course of any access to the Premises, Buyer shall not 
unreasonably interfere with the use of the Premises and shall cause no physical disruption or damage 
to the Premises. Any such access under this Article 7 shall be at Buyer’s sole risk. Buyer hereby 
indemnifies and agrees to defend, protect and hold Seller harmless from and against any and all 
claims, losses, costs, damages or expenses resulting from any of said inspections, provided, however, 
that this indemnity shall not apply to any liability, loss, cost, damage or expense arising directly and 
primarily from any act of gross negligence or willful misconduct of Seller or Seller’s agents, 
employees or contractors. The provisions of this section shall survive delivery of the deed or the 
termination hereof. 


8. Due Diligence and Environmental Assessment. 


8.01 Buyer shall be entitled to conduct the due diligence with respect to the Premises 
described below. Except as otherwise provided herein, the Town of Arlington makes no warranty or 
representation whatsoever as to its title or the condition of the Premises. 


(A) Buyer may, at its expense, undertake such title examinations as Buyer deems 
appropriate during the thirty (30) days following the date of this Agreement (the 
“Due Diligence Period”), and if Buyer determines that the title in any respect does 
not conform with the provisions of this Agreement, Buyer shall so notify Seller in 
writing on or before the end of the Due Diligence Period (the “Due Diligence Date”). 
Any notice of defect in title given by Buyer to Seller shall contain specifics of the 
alleged defect and the date of Buyer’s title report. Upon the giving of Buyer’s title 
notification then, except with respect to defects or objections listed in Buyer’s title 
notification or arising from and after the date of Buyer’s title report, Buyer shall be 
deemed to have waived any and all defects, objections or matters to the state of title 
existing as of the date of Buyer’s title report, and any and all such defects, objections 


(B) 


(C) 


or matters so waived shall constitute permitted encumbrances hereunder. In addition, 
if Buyer fails to deliver Buyer’s title notification by the Due Diligence Date then, 
except with respect to defects or objections arising from and after the date of this 
Agreement, Buyer shall be deemed to have waived any and all defects, objections or 
matters to the state of title existing as of the date hereof, and any and all such defects, 
objections or matters so waived shall constitute permitted encumbrances under this 
Agreement. 


If the Town has received from Buyer timely notification of any respect in which 
Town’s title does not conform with the provisions of this Agreement, and if the title 
defect can be removed by the expenditure of amounts not exceeding $“$10,000.00 
(exclusive of amounts necessary to pay off and discharge financial encumbrances 
such as mortgages and taxes), the Town shall use reasonable and diligent efforts to 
remove any defect in title, in which event the Town shall give written notice thereof 
to Buyer as promptly as practicable after the cost of removing the title defect is 
determined by the Town. If the cost of removing the defect in title exceeds 
$*$10,000.00 exclusive of amounts necessary to pay off and discharge. financial 
encumbrances such as mortgages and taxes), the Town shall give written notice 
thereof to Buyer as promptly as practicable after the cost of removing the title defect 
is determined by Seiler, and in that notice Seller shall either indicate Seller's intention 
to (4) use reasonable. and diligent efforts to remove the title defect or (ii) elect to 
terminate this Agreement. Should Seller so elect to terminate, the termination shall 
become effective on the fifth (Sth) day following the effective date of that notice, 
unless Buyer elects to remove, at its cost, the defect in title in which event the 
payment due at the time of delivery of the deed shall be reduced by a sum equal to the 
costs incurred by Buyer to remove the defect in title or $10,000.00, whichever is 
smaller. If Seller, having undertaken to remove title defects under this provision, is 
unable within thirty (30) days of notice of the title defect to remove the title defect or 
to arrange for its removal at the Closing, Seller shall so notify Buyer and this 
Agreement shall terminaté on the fifth (5th) day following the date of that notice 
unless Buyer makes an election to remove the title defect, as provided above. 


The BUYER acknowledges and agrees that it has not been influenced to enter into 
this transaction and the Buyer has not relied upon any warranties or representations 
not set forth in this Purchase and Sale Agreement. The BUYER acknowledges that 
the SELLER has no responsibility for hazardous waste, oil, hazardous material or 
hazardous substances, as those terms are defined by any applicable law, rule or 
regulation, including, without limitation, the Massachusetts Oil and Hazardous 
Materials Release Prevention and Response Act, M.G.L. c. 21E, the Massachusetts 
Hazardous Waste Management Act, M.G.L. c. 21C, the Comprehensive 
Environmental Response, Compensation and Liability Act, as amended, 42 U.S.C. §§ 
9601 et seq. and the Resource Conservation and Recovery Act, as amended, 42 
U.S.C. §§ 6901 et seq. (hereinafter collectively referred to as “Hazardous Materials”) 
on, in, under or emitting from the Property or for any other condition or defect on the 
Property. The provisions of this paragraph shall survive delivery of the deed. 


However, Buyer, at its expense, may undertake such environmental testing necessary 
during a forty-five (45) day “Due Diligence Period,” for the purposes of obtaining a 


M.G.L. 21E assessment. Buyer may also be granted a one-time fifteen (15) day 
extension if so requested in writing by the Buyer’s Licensed Site Professional for the 
purposes of a 21E inspection. If Buyer determines that the environmental conditions 
at the site are such that Buyer would incur liability under c. 21E, or that development 
of the site would not be feasible, Buyer shall so notify the Town in writing on or 
before the end of the Due Diligence Period (the “Due Diligence Date”). Any notice of 
a failure to pass 21E inspection from the Buyer to the Town shall contain specifics of 
the alleged oil and/or hazardous material condition. In the event of a failure to pass a 
Buyer’s 21E inspection, the Town shall have exclusive option to conduct its own 21E 
assessment and/or undertake to remediate the conditions prior to closing, and/or 
terminate this agreement. 


If Buyer fails to conduct a 21E assessment or deliver a written notification of failure 
to pass same by the Due Diligence Date then, Buyer shall be deemed to have waived 
any and all objections or matters to the environmental conditions of the property, and 
any and all such environmental conditions shall be deemed accepted under this 
Agreement. 


(D) If this Agreement is terminated under the provisions of this Section 8.01, the Deposit 
shall forthwith be refunded to Buyer (with interest), all other obligations of the 
parties shall cease and this Agreement shall be void and without recourse to the 
parties hereto. 


8.02 If Seller is unable to remove any defects in title or mitigate environmental conditions 
as provided above, Buyer shall have the right (in addition to the title cure and rights described 
above), within five (5) days after the termination of this Agreement as provided in this Article 8, to 
elect to accept the Premises with such defects and conditions that Seller can deliver and to pay 
therefor the purchase price without deduction, in which case this Agreement shall be automatically 
reinstated and Seller shall convey the Premises to Buyer as ptovided herein. Any such election by 
Buyer shall be exercised by written notice from Buyer to Seller. 


9. Obligations and Agreements, 


Buyer agrees to the following obligations and agreements which shall survive the Closing hereunder 
' or the early termination hereof, as applicable: 


9.01 Buyer shall release, defend, indemnify and hold Seller harmless from and against any © 
and all claims, damages, losses, penalties, costs, expenses and fees (including without limitation 
reasonable legal fees) attributable to the physical and environmental condition of the Premises. 


9.02 No member, officer, employee or other principal, agent or representative of the Town 
of Arlington or any other agency, board or commission associated with Seller shall ever be 
personally liable to Buyer, nor shall Seller ever be liable to Buyer for indirect, incidental or 
consequential damages. 


9.03 On the date of Closing, Buyer must be current in taxes and all water and sewer 
liabilities on any and all real estate owned in the Town of Arlington. 


10. Broker. 


The parties stipulate that no broker or real estate agent is entitled to a commission from this 
transaction. The Buyer agrees to indemnify and hold the Seller harmless from all loss, cost, damage 
or expense arising out of or as a consequence of claims for brokerage commissions asserted by third 
parties. The Seller likewise agrees to indemnify and hold the Buyer harmless from all Joss, cost, 
damage or expense arising out of or as a consequence of claims for brokerage commissions asserted 
by third parties. 


11. Seller’s Covenants for Period Prior to Closing. 


Until Closing or the earlier termination of this Agreement in accordance with the terms and 
conditions hereof, Seller shall: 


11.1 Keep the Premises insured under its current policies against fire and other hazards 
covered by extended coverage endorsement and ‘commercial general liability insurance against 
claims for bodily injury, death and property damage occurring in, on or about the Premises. 


11.2 Not enter into any lease or tenancy at the Premises or any portion thereof. 


11.3. Not directly or indirectly transfer or market the Premises to others, employ or direct 
any agent with respect to the marketing or disposition of the Premises, directly or indirectly solicit, 
negotiate, accept or consider any offer or expression of interest with respect to the sale of the 
Premises.” 


12. Representations. 
By Seller. Seller represents to Buyer as follows: 


12.1 To Seller’s actual knowledge, performance of this Agreement will not result in any 
breach of, or constitute any default under, or result in the imposition of any lien or encumbrance 
upon the Premises under, any agreement to which Seller is a party. 


12.2 To Seller’s actual knowledge, there is no existing or pending litigation with respect to 
the Premises nor, to Seller’s actual knowledge, have any such actions, suits, proceedings or claims 
been threatened or asserted, which could have an adverse effect on the Premises or Seller’s ability to 
consummate the transaction contemplated hereby. 


12.3 To Seller’s actual knowledge, Seller has not received any written notice of violation 
of any governmental requirements (including Environmental Laws) for the Premises, which has not 
been remedied. 


12.4 To Seller’s actual knowledge, within the two (2) year period prior to the execution of 
this Agreement, Seller has not received, with respect to the Premises, written notice from any 
governmental authority regarding any condemnation proceedings. 


12.5 There are no parties in possession, or any parties with a right to occupy the Premises. 


12.6 No person, firm, corporation or other entity has any right or option to acquire the 
Premises or any part thereof, whether or not superior to Buyer’s rights under this Agreement. 


12.7 Seller has paid in full all invoices for material or labor furnished for the Premises. 
Seller shall indemnify and hold Buyer harmless from any claims, liabilities or expenses from 
nonpayment for material or labor furnished for the Premises, excluding any claims arising out of the 
acts or omissions of Buyer or its agents and representatives. 


13. Costs and Prorations. 
13.1 Buyer’s Costs. Buyer shall pay the following costs of closing this transaction: 


13.1.1 The fees and disbursements of its counsel, architects and engineers, and any 
other consultants engaged by Buyer, if any; 


13.1.2 All costs relating to obtaining a survey; 
13.1.3. All Environmental Inspection Costs; 


13.1.4 The cost to prepare the Title Commitment, any title search fees and any 
owner’s and/or lender’s title insurance policies; the cost of any extended coverage or 
special endorsements required by Buyer and of any cancellation charge(s) imposed 
by any title company in the event a title insurance policy is not issued; and 


13.1.5 Any other expense(s) incurred by Buyer or its representative(s) in inspecting 
’ or evaluating the Premises or closing this transaction. 


13.2 Seller’s Costs. Seller shall pay the following costs of closing this transaction: 
13.2:1 The fees and disbursements of Seller’s counsel; 


13.2.2 Any and all real estate transfer deed excise stamp or documentary taxes owed 
upon the recording of the Deed; and. 


13.2.3 Any recording fees for instruments required to delete Title Objections. 


13.3. Prorations. Costs or charges of closing this transaction not specifically mentioned in 
this Agreement shall be paid and adjusted in accordance with local custom in the county in which the 
Premises is located. All prorations shall be made on a 365-day calendar year basis, based. on the 
actual number of days in the applicable month, and if not set forth in this Agreement, shail otherwise 
be prorated in accordance with the Title Standards and Practice Standards of the Real Estate Bar 
Association of Massachusetts. 


13.4 Purpose and Intent. Except as expressly provided herein, the purpose and intent as to 

the provisions of prorations and apportionments set forth in this section and elsewhere in this 

- Agreement is that Seller shall bear all expenses of ownership and operation of the Premises and shall 

receive all income therefrom accruing through midnight at the end of the day preceding the Closing 
Date and Buyer shall bear all such expenses and receive all such income accruing thereafter. 


14. Damage, Destruction or Condemnation. 


14.1 Material Event. Hf, prior to Closing, the Premises is taken under power of eminent 
domain, or eminent domain proceedings are commenced, Buyer may elect to terminate this 
Agreement by giving written notice of its election to Seller within five (5) business days after 
receiving written notice from Seller of such taking or commencement or taking proceedings, as 
applicable. If Buyer does not give such written notice within such five (5) business day period, this 
transaction shall be consummated on the Closing Date and at the Purchase Price provided for herein, 
and Seller will assign to Buyer Seller’s portion of any condemnation award; provided, however, in 
the case of a condemnation award, up to (but not greater than) the amount of the Purchase Price. 


14.2 Termination and Return of Deposit. If Buyer elects to terminate this Agreement 
pursuant to this Section 14, the Escrow Agent shall return the Deposit to Buyer, and neither party 
‘shall have any further liability hereunder except for the obligations which survive the Closing or 
termination of this Agreement.” 


15. Miscellaneous. 


15.01 This Agreement shall be binding upon the parties hereto, their heirs, assigns and 
successors in interest. This Agreement may not be assigned by Buyer. 


15.02 All amendments to this Agreement, if any, shall be in writing and must be approved 
and signed by Seller. , 


15.03 In each and every respect, the provisions of this Agreement shall be construed in a 
fashion consistent with the purposes of this Agreement, as stated in Article 1. 


15.04 This Agreement shall be ‘governed by the laws of the Commonwealth of 
Massachusetts as such laws are applied to agreements between Massachusetts residents, business 
entities, and municipalities entered into and to be performed entirely within said state. 


15,05 Prior to execution of this Purchase and Sale Agreement, (a) Buyer will execute a 
“Disclosure of Beneficial Interests in Real Property Transactions” certificate as required by G.L. c. 7, 
§ 40J, (b) Buyer will file this form with the Massachusetts Division of Capital Asset Management, 
and (c) Buyer will deliver a date-stamped copy of said form to Seller. , 


15.06 In accordance with G.L. c. 62C, § 49A, Buyer hereby certifies, under the pains and 
penalties of perjury that Buyer has complied with all laws of the Commonwealth of Massachusetts 
relating to the payment of taxes. Such certification shall be made again and executed at the time of 
Closing. 


15.07 . This Agreement is solely for the benefit of the parties hereto, and nothing herein shall 
be deemed to create enforceable rights in third parties nor shall be referred to in interpreting 
independent rights and obligations of third parties. 


15.08 The Buyer acknowledges that the Buyer has not been influenced to enter into this 
transaction nor has it relied upon any warranties or representations not set forth or incorporated in 
this Agreement or previously made in writing. 


15.09 All applicable state laws, municipal ordinances, and the rules and regulations of all 
authorities having jurisdiction over real property transactions shall apply to this Agreement 
throughout, and they shall be deemed to be included in this Agreement the same as though herein 
written out in full. : 


15.10 Seller’s performance hereunder is conditioned upon Buyer making a payment in lieu 
of taxes, at Closing, in an amount determined by Seller in accordance with M.G.L. c. 44, sec. 63A. 


15.11 This Agreement, executed in multiple counterparts, is to be construed as a 
Massachusetts contract, is to take effect as a sealed instrument, sets forth the entire contract between 
the parties, is binding upon and inures to the benefit of the parties hereto and their respective heirs, 
devisees, executors, administrators, successors and assigns, and may be canceled, modified or 
amended only by a written instrument executed by both the Seller and the Buyer or their respective 
counsels. The parties may rely upon facsimile copies of such written instruments. If two or more 
persons are named herein as Buyer and/or Seller, their respective obligations hereunder shall be joint 
and several. The captions and marginal notes are used only as a matter of convenience and are not to 
be considered a part of this Agreement or to be used in determining the intent of the parties to it. 


15.12 Whenever notice must be given in writing under the provisions of this Agreement, 
such notice must be either hand delivered or sent by certified mail, return receipt requested, 


Ifto Seller: | Adam C. Chapdelaine, Town Manager 
Town of Arlington 
Town Hall Annex 
730 Massachusetts Avenue 
Arlington, MA 02476 


With a copy to: Douglas W. Heim, Esq., Town Counsel 
Town of Arlington 
50 Pleasant Street 
Arlington, MA 02476 


Ifto Buyer: James F. Doherty, Trustee 
DAVPOST1207, LLC 
1122 Massachusetts Av 
Arlington, MA 02474 


With a copy to: Mary Winstanley-O’Connor., Esq. 
Krattenmaker, O’Connor & Ingber, P.C. 
One McKinley Square, Fifth Floor 
Boston, MA 02109 


Notice will be deemed to have been given when delivered by hand or on a date which is three (3) 
business days from the date of mailing when notice is sent via certified mail as provided above. 


15.13 The parties to this Agreement represent and warrant that any and all actions necessary 
to authorize the undersigned to execute and deliver this Agreement have been completed and that this 
Agreement shall be enforceable against each party in accordance with the terms hereof. At the time 
of the execution of this Agreement, and as applicable, Buyer shall provide certificates of legal 
existence and good standing, a certificate evidencing the authorization of Buyer to transact business 
in Massachusetts, and, to Seiler’s reasonable satisfaction, a certificate evidencing the autorey of 
Buyer to enter into and carry out the obligations of this Agreement. 


IN WITNESS WHEREOF, the parties have caused this Purchase and Sale Agreement to be 
executed as of the date first above written. 





WITNESS 


a 
se, f 





SELLER: 
TOWN OF ARLINGTON 











Town Manisa 


Duly authorized 


Approved as to form: 


"7/2 


Douglas W. Heim 
‘Town Counsel 


Exhibit A: RFP No. 16-52 for the sale of 1207 Massachusetts Avenue 


Exhibit B: December 21, 2016 Response to REP No. 16-52 


Exhibit C 
ESCROW AGREEMENT 


WHEREAS, DAVPOST1207, LLC (“Buyer”) and the Town of Arlington, acting by and through its 
Board of Selectmen (“Seller”), have entered into a Purchase and Sale Agreement dated March _, 
2018 (the “Purchase and Sale Agreement”) for the sale of the land located at 1207 Massachusetts 
Avenue, Arlington, Massachusetts, identified on Arlington Assessor’s Map 57, Block 4, Lot 14 as 
Parcel 057.0-0004-0014.0, more particularly described in Plan (the “Plan’”), recorded with the 
Middlesex South District Registry of Deeds as Plan No. 19 of Book 121 (the “Premises”); and 


WHEREAS, the parties have agreed to place the deposit of Seventy-Five Thousand ($75,000 ) 
Dollars paid by the Buyer in conjunction with the execution of the Purchase and Sale Agreement (the 
“Escrow Sum”) in escrow as set forth in Paragraph 3 of the Purchase and Sale Agreement; 


WHEREAS, the parties have agreed to deposit the Escrow Sum with the law firm of Krattenmaker, 
O’Connor & Ingber, P.C. (the “Escrow Agent”) in conjunction with the closing of the sale of the 
Premises; 


NOW THEREFORE, the parties hereto hereby agree as follows: 


1) Buyer, Seller and the Escrow Agent agree to comply with the terms of a 3 of the 
Purchase and Sale Agreement for the purposes hereof. 


2) As provided in Paragraph 3 of the Purchase and Sale Agreement, the Escrow Sum shall be 
retained by the Escrow Agent in an interest-bearing escrow account. This deposit shall be held in 
accordance with the terms set forth below: 


a) In the event of a dispute relating to the Escrow Sum, the Escrow Agent shall have the 
right to retain all or any portion of the Escrow Sum pending the receipt of written 
instructions agreed to and signed by Seller and Buyer or receipt of a court order directing 
the distribution of the Escrow Sum after all appeals therefrom have been taken or appeals 
periods relating thereto have expired. In the alternative, the Escrow Agent may resign at 
any time by transferring the Escrow Sum to a successor escrow agent reasonably 
acceptable to Seller and Buyer, which successor agrees in writing to act as escrow agent. 


b) Buyer and Seller jointly and severally agree to indemnify and hold the Escrow Agent 
harmless for any and all costs and expenses, including reasonable attorney’s fees, 
incurred in connection with any dispute concerning the Escrow Sum. 


c) The duties and responsibilities of the Escrow Agent shall be limited to those expressly set 
forth herein and in Article 3 of the Purchase and Sale Agreement, and the Escrow Agent 
shall not be subject to, nor obligated to recognize, any other agreement between, or 
direction or instructions of, any or all of the parties hereto. 


d) The Escrow Agent, in its sole discretion, may institute legal proceedings of any kind, 
including, but not limited to, a legal proceeding in any court of competent jurisdiction, to 
determine the obligations of the parties hereunder and to deposit the Escrow Sum in such 
court; and upon such deposit and institution of legal proceedings, the duties of the. 
Escrow Agent shall be fully terminated and the Escrow Agent shall be fully discharged 


e) 


g) 


h) 


from all such duties. The Escrow Agent shall not be required to institute or defend any 
administrative, arbitral, judicial or other action or legal process involving any matter 
referred to herein which in any manner affects it or its duties or liabilities hereunder 
unless and until it has received full indemnity as it shall in its sole discretion require 
against any and all claims, liabilities, judgments, attorneys' fees and other costs and 
expenses of any and every kind in relation thereto. 


In taking any action hereunder, the Escrow Agent shall be protected and may rely upon 
any notice, paper or document or signature believed by it to be genuine or upon any 
evidence deemed by it to be sufficient. In no event shall the Escrow Agent be liable for 
any act performed or omitted to be performed by it hereunder in the absence of gross 
negligence or willful misconduct, and in no event shall it be liable or responsible for any 
failure of any banking institution in which the Escrow Sum is deposited to pay such 
Escrow Sum at the Escrow Agent's direction. 


The Escrow Agent shall not be under a duty to give the property held hereunder a greater 
degree of care than the Escrow Agent gives its own similar property. The’ tax 
identification nunsbers of the parties hereto shall be furnished to the Escrow Agent on 
request. 


The rights and immunities of the Escrow Agent hereunder shall apply equally to. its 
partners, of counsel, associates, employees, affiliates and agents. 


Seller and Buyer agree that Krattenmaker, O’Connor & Ingber’s status as Escrow Agent 
shall not affect its ability to act as the Seller’s counsel in the event a dispute arises 
regarding the Escrow Sum, or any other dispute under this Escrow Agreement or with 
respect to the sale of the Premises, and Seller and Buyer hereby waive any current or 
future conflict of interest which may result from the same. 


This Agreement sets forth exclusively the duties of Escrow Agent with respect to any and 
all matters pertinent hereto and no implied duties or obligations shall be read into this 
Escrow Agreement against Escrow Agent. 


3) Buyer and Seller shall each execute and deliver to the Escrow Agent original IRS Form -W-9s 
in the form attached hereto in order for the Escrow Agent to place the Escrow Sum in an interest- 
bearing account in accordance with the terms of Article 3 of the Purchase and Sale Agreement. The 
Escrow Agent shall have no obligation to obtain executed W-9 forms from the Buyer and Seller, no 
_ interest shall accrue unless fully executed, original W-9’s are received by the Escrow Agent. Until 
that time, the Escrow Sum will be deposited in Escrow Agent’s IOLTA account. 


This document is executed under seal as of this if day of A bey 2018. 


BUYER: . SELLER: 


DAYVPOST1207, LLC Town of Arlington 
Adam W ae 
Town Manager 





Krattenmaker, O’Connor & Ingber, P.C., as Escrow Agent 





By: Mary Winstanley-O’ Connor, Esq. 


Exhibit D 


QUITCLAIM DEED 


TOWN OF ARLINGTON, a Municipal Corporation in the Commonwealth of Massachusetts 
with a principal address at 730 Massachusetts Avenue, Arlington, Massachusetts 02476 acting by 
it’s Board of Selectmen, 


For consideration paid, and in full consideration of Seven Hundred and Fifty Thousand 
Dollars ($750,000), 


Grants to 


DAVPOST1207, LLC, with a principal address of 1122 Massachusetts Av 
Arlington, MA 02474. 


With Quitclaim Covenants, the following described real estate, to wit: 


The building and property known 1207 Massachusetts Avenue, a building and about 4,645 
square feet of land, being lot numbered 6 Massachusetts Avenue shown on Plan of House Lots 
belonging to Warren A. Peirce, dated August 1899, recorded with Middlesex South District 
Deeds, Book of Plans 121, Plan 19. 


The Grantor is hereby conveying the Premises and the Grantee is hereby accepting the Premises 
subject to the following restriction set forth in Exhibit “1” attached hereto, a 40-year deed 
restriction for the benefit of the Grantor which shall be binding on the Grantee and shall run with 
the land so that it is binding on the Grantee’s successors and assigns as owners of the Premises. 


The Premises are conveyed subject to: [ applicable special permits to be listed }, all of which are 
recorded herewith. . 


The Premises are conveyed subject to and with the benefit of restrictions, easements, covenants 
and agreements of record, if any there be, insofar as the same are now in force and applicable. 


The Town of Arlington has fully complied with M.G.L. c. 44, §63A in conjunction with the 
transfer of the Premises. 


No Massachusetts documentary stamps are affixed hereto as none are required by law because 
_ the Grantor is a municipal corporation established under the laws of the Commonwealth of 
Massachusetts. ; 


The post office address of the property is: - 


1207 Massachusetts Avenue Arlington, Massachusetts 02476 


Executed as a sealed instrument as of the day of 


TOWN OF ARLINGTON 
By its 


BOARD OF SELECTMEN 





Daniel J. Dunn, Chair 





Diane M. Mahon, Vice Chair 


Kevin F. Greeley 





Joseph A. Curro 





John V. Hurd . 


2018 


COMMONWEALTH OF MASSACHUSETTS 


SS, 


On this Day of __ , 2018 before me, the undersigned notary public, 
personally appeared _ , proved to me through satisfactory 
evidence of identification which was personal knowledge to be the person whose is signed o the . 
attached document and acknowledged that he/she signed it voluntarily for its stated purpose on 
behalf of the Board of Selectmen of the Town of Arlington. 


Notary Public 
My Commission Expires: 


QUITCLAIM DEED EXHBIT 1 


AGREEMENT FOR 
MIXED USE RESTRICTION 


Property Address: 1207 Massachusetts Avenue, Arlington, MA 


This Agreement for Mix Use Restriction (this “Agreement”) is entered in to this | gt 
day of Oc Tew”, 20(% by and between Buyer and Seller to impose covenants running with 
the Land which shail be binding upon Buyer and all subsequent owners of the Land for the 
purpose of insuring that, for the term of this Agreement, the Land, as hereinafter defined, will be 
restricted as set forth herein. 


Definitions 
Buyer: DAVPOST1207, LLC 
Land: The land located at the property address specified above as 


more completely described in Exhibit A attached hereto 
and made a part hereof, together with all improvements, 
Including fixtures, now or hereafter situated thereon. For 
Buyer’s title, see Deed which is to be recorded herewith. 


Land Records: . Middlesex (South) Registry of Deeds. 

Deed: The deed from the Seller to the Buyer of the Land of even 
or near sate herewith and to be recorded herewith with the 
Land Records. 

Seller: The Town of Arlington Massachusetts. 

Sellers Notice Address: Town Manager, Town of Arlington, 730 Massachusetts 


Avenue, Arlington, MA 02476 with a courtesy copy to 
Town Counsel, 50 Pleasant Street, Arlington, Ma 02476 


Agreement 


To induce the Seller to sell the Land to the Buyer, for other good and valuable considerations the 
receipt and sufficiency of which are hereby acknowledged, and with the intent of being legally 
bound, the parties hereto agree as follows: 


qi, Mix Use Restriction. Borrower intends, declares and covenants, on behalf of itself and all 
future owners and operators of the Project during the term of this Agreement, that this 
Agreement and the covenants and restrictions set forth in this Agreement regulating and 
restricting the use, occupancy and transfer of the Project (i) shall be and are covenants running 
with the Land, encumbering the Land for the term of this Agreement, binding upon Buyer, 
Buyers successors in title and all subsequent owners and operators of the Project; (ii) are not 
merely personal covenants of Buyer, and; (iii) the benefits shall inure to Seller and its respective 
successors and assigns during the term of this Agreement, as defined below. Unless the 
covenants contained herein have been released by Seller in writing, they shall survive and be 
effective for the term of this Agreement. 


2, Term of the Restriction. The term of the mixed-use restriction imposed by this 
agreement shall be forty (40) years from the date of the recording of this Agreement. 


a. Restriction. During the entire term of this Agreement, the Land and the Project may be 

used only for mixed-use development as provided by the Town of Arlington Zoning Bylaws as 
approved by the Town of Arlington February 12, 2018 Special Town Meeting and the provision — 
of all services ancillary thereto. 


4. Transfer of Land, Prior to any transfer of ownership of the Land or any portion thereof, 
Buyer agrees to secure from the transferee a written agreement stating that transferee will assume 
in full Buyer’s obligations and duties under this agreement. Such an assumption shall not be 
deemed to relieve the Buyer of its liabilities hereunder. 


5. Enforcement. Upon violation of any of the provisions of this Agreement by Buyer, Seller 
_ may apply to any court, state or federal, for specific performance of this Agreement or an 
injunction against any violation of this Agreement, or for such other relief as may be appropriate, 
since the injury to Seller arising from the default under any terms of this agreement would be 
irreparable and the amount of damages cannot be ascertained and/or compensated by money 
alone. No act or omission by Seller other than a writing signed by it waiving a breach by Buyer, 
shall constitute a waiver thereof. Buyer agrees to pay all costs and expenses incurred by Seller in 
the enforcement of Seller’s rights under this Agreement, including reasonable attorney’s fees and 
costs (including the time of any in-house counsel of Seller charged at the same rate as 
comparable outside attorneys). 


6. Notices. All notices, demands, and other communications made hereunder shall be in 
writing and given by hand; by telegram; by federal express, express mail, or any other nationally 
recognized overnight delivery service; by telecopier (provided a copy is also sent via first class 
mail); or by certified or registered first class mail, return receipt requested, postage prepaid; and 
addressed to the intended recipient’s notice address specified above. Each of the foregoing 
addresses may be changed upon fifteen (15) days prior written notice given by any of the 
foregoing prescribed methods. All notices shall be deemed to have been given, delivered, and 
received on the earlier of (i) actual receipt; or (ii) the tender of delivery by one of the above 
prescribed methods during normal business hours at the specified address. 


ie Severability All rights, powers and remedies provided herein may be exercised only to 


the extent that exercise thereof does not violate any applicable law, and are intended to be 
limited to the extent necessary so that they will not render this Agreement invalid, illegal, 
unenforceable or not entitled to be recorded, registered or filed under applicable law. If any 
provision or part hereof shall be determined to be invalid, illegal or unenforceable, this 
Agreement shall be construed as if such invalid, illegal or unenforceable provision or part thereof 
has not been contained herein. 


8. Governing Law’ This Agreement shall be governed by the laws of the Commonwealth of 
Massachusetts. 


9. Recording. Buyer, at its cost and expense, shall cause this Agreement to be duly 
recorded or filed and rerecorded or refiled in the Land Records and in such other office as 
necessary, and shall pay or cause to be paid all recording, filing, or other taxes, fees and charges, 
and shall comply with all statutes and regulations as may be required by law in order to establish, 
preserve and protect the ability of the Seller to enforce this Agreement. 


EXECUTED as a sealed instrument under Massachusetts la as of the date first written 
above. ; 


Buyer: 






DAVPOST1207, LIIC 


eg F, ts a un teet st ~~ 
to tis 


TOWN OF ARLINGTON 
By its 
BOARD OF SELECTMEN 


By: 






He 






Adam W. Chapdelain€ Pown Manager 


(for Authority See Vote of Board of Selectmen recorded herewith) 


COMMONWEALTH OF MASSACHUSETTS 
"$8. OCW 19,2018 


Then personally appeared the above-named - Tames F Qe Wihe im sy lll 
of DAVPOST1207, LLC, proved to me by satisfactory identification, consisting of: {circle one] 


(a driver license (a passport) (my personal knowledge) (other: ), to be the person 
whose name is signed on the preceding or attached document, and acknowledged to me that 


he/she signed it voluntarily and for its stated purpose. 





Notary Public 
My Commission Expires: 


COMMONWEALTH OF MASSACHUSETTS 


Then personally appeared the above-named fi¢7; dil we , the [ay an Mla ANG OEY 


of The Town of Arlington, proved to me by satisfactory identific tion, consisting of:{circle oe] 
(a driver license (a passport) (my ay personal knowledge)s(other: ), to be the person 
whose name is signed on the preceding or attached document, and saoiualine to me that 
he/she signed it volunterily and for its stated purpose. 





& Kristen A. DeFrancisco } 


: Notary Public 
; : Noms OF MASSACHUSETTS f 
oe es eee aA My Commission Expires _ |, 
My Commission Expires: ]} Orth Mg AGIG March 28, 2019 ; 





MEMORANDUM OF UNDERSTANDING 


WHEREAS, the Arlington Redevelopment Board approved a special permit with 
conditions for the property at 1207-1211 Massachusetts Avenue, Arlington, MA at the request of 
James F. Doherty on August 14, 2020 in Docket No. 3602 (hereinafter referred to as the 
“Board”, Special Permit’, “Property” and “Applicant”, respectively); 


WHEREAS, the Town of Arlington in its Zoning Bylaw, last amended on April 22, 2019, 
specifically Article 5, Section 5.3.6, empowered the Board to grant a special permit to allow for a 
maximum gross floor area greater than is permitted for an applicant seeking a special permit, 
when public access space is available to the Town of Arlington for public use (hereinafter 
referred to as the “Town”, “By-law” and “Public Space’, respectively); and 


WHEREAS, the Applicant has requested that the Board approve additional gross floor 
area in consideration of the above-referenced grant of public space. 


The parties agree to the following: 


1. 


The Applicant grants to the Town for a term so long as the Hotel and restaurant 
exist on the Property two hundred fifty-six (256) square feet of an irrevocable 
license to privately-owned space as designated on the plan attached hereto, the 
“Public Space.” 


The Applicant hereby agrees and acknowledges that the Town shall have the right 
to utilize the Public Space for such public activities and events as the Town may 
desire, from time to time, provided, however, that (i) such use by the Town shall 
be subject to the reasonable rules and regulations as the Applicant and the Town 
may establish from time to time for the Property; (ii) to the extent permitted by 
law, Town agrees to indemnify and hold the Applicant harmless from any and all 
claims, damages, liabilities, obligations, costs and/or expenses, including, without 
limitation, reasonable attorneys’ fees, incurred or suffered by the Applicant as a 
result of any injury, death or property damage suffered by any parties, as the 
result of the Town’s use of the Public Space for such purposes; and (iii) to the 
extent that the Town self-insures against liabilities with respect to public 
roadways and/or sidewalks within the Town, it will ensure that such self- 
insurance will cover its use of the Public Space for the above purposes. The 
Public Space shall be utilized for cultural, patristic, poetic and educational 
purposes. It shall not be utilized for any politically partisan purposes, nor (as a 
privately owned parcel) shall this license be construed or utilized in any way to 
establish a public forum. The Public Space shall be utilized not more than two 
times per week for scheduled events during the following time periods: Monday- 
Friday 10:00 a.m.-7:00 p.m. and Saturday-Sunday 11:00 a.m.-7:00 p.m. 





The Applicant shall continue to own and under ordinary circumstances, maintain 
the space, including keeping it free of snow and ice, and maintaining its general 


safety and suitability for its purposes. However, the Town shall be responsible 
for setup, safe use, breakdown, and cleanup of the Public Space before and after 
events. 


aa When the Public Space is not scheduled for use during the hours set forth above, 
the public shall be permitted to access the Public Space for unstructured use 
during the hours set forth above. However, it is the intention of the parties that 
the Public Space shall not be used for large gatherings of people nor shall people 
loiter in the Public Space. 


6. The use of the Public Space shall not materially interfere with the Applicant’s use 
of the Property. 





rs The ARB, or its designee shall be the entity responsible for the scheduling of the 
use of Public Access Space. 


8. The rights of the parties in this Agreement shall insure to the benefit of and be 
binding upon the Applicant’s heirs, successors and assigns. The Town shall not 


assign its rights under this Agreement. 


EXECUTED as a sealed instrument. 


TOWN OF ARLINGTON 


By: 








JAMES F. DOHERTY 


Dated: 








Town of Arlington, Massachusetts 





NEW BUSINESS 





Town of Arlington, Massachusetts 





Next Scheduled Meeting of Select Board Wednesday, May 26, 2021 


Summary: 
During Town Meeting starting April 26, 2021 the Select Board will be in session from 8:00 p.m. until 
11:00 p.m. 


You are invited to a Zoom webinar. 

When: May 19, 2021 07:00 PM Eastern Time (US and Canada) 

Topic: Select Board Meeting 

Register in advance for this webinar: 

https://town-arlington-ma-us.zoom.us/webinar/register/W N_2-0o7DEBIQ4GJZgJwy 2rR5A 

After registering, you will receive a confirmation email containing information about joining the webinar. 


*Notice to the Public on meeting privacy* In the interests of preventing abuse of videoconferencing technology 
(i.e. Zoom Bombing) all participants, including members of the public, wishing to engage via the Zoom App 
must register for each meeting and will notice multi-step authentication protocols. Please allow additional time to 
join the meeting. Further, members of the public who wish to participate without providing their name may still 
do so by telephone dial-in information provided above. 


Documents regarding agenda items will be made available via Novus Agenda and the Town's Website. 


https://www.mass.gov/doc/open-meeting-law-order-march-12-2020/download 


